IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON
ESSEX | NSURANCE COVPANY PLAI NTI FF/ COUNTER- DEFENDANT
VS. Cvil Action No. 1:94cv175-D-D

EDDI E ALEXANDER and PAT CARR,
i ndi vidually and d/b/a PINE

Rl DGE SPEEDWAY, | NC. DEFENDANTS/ COUNTER- CLAI MANTS
VS.
WLLI AM VH TE DEFENDANT

VEMORANDUM OPI NI ON

Presently before the court is the notion of the plaintiff,
Essex | nsurance Conpany (Essex), for the entry of summary judgnent
on its behalf. Finding the notion well taken, the sane shall be
gr ant ed.

Factual Sunmmary

The instant action arises frominjuries resulting from the
defendant WlliamWite's attendance at the Pine R dge Speedway, a
|l ocale for automobile racing in Baldwyn, M ssissippi. Vi | e
attending a race held at the speedway on Septenber 18, 1993, M.
VWite entered the "pit area" and apparently was watching the
current race while sitting on a race car trailer. A race car in
the pit area, while noving in reverse gear, struck the trailer and
inflicted injuries upon M. Wite.

Essex had issued a policy of insurance covering potentia
liabilities of the Pine Ri dge Speedway for the relevant tine
period. An endorsenent to this policy reads in relevant part:

It is agreed that this policy does not cover clains
arising . . . [oJut of loss or injury to all persons and
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property in the area known as the "pit area" or "staging
area," if sanme pertains to this risk . :

Essex's Policy of Insurance, Endorsenent #2.

Essex filed this action, seeking declaratory relief fromthis
court stating that Essex is not liable for the injuries that M.
White suffered as a result of this Septenber 18, 1993 acci dent, and
that Essex is not obligated to defend Pine Ri dge Speedway, Eddie
Al exander or Pat Carr in any suits or clainms resulting fromthis
acci dent. The defendants Pine Ridge, Alexander and Carr
countercl ai ned, seeking damages for the refusal of Essex to
continue its defense of the defendants Pine R dge, Al exander and
Carr in a state court action by Waite for his injuries.

Di scussi on

SUMVARY JUDGVENT STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" F.R C P. 56(c). The party
seeki ng sunmary judgnent carries the burden of denonstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C

2548, 2553, 91 L.Ed.2d 265 (1986). Once a properly supported
nmotion for summary judgnent is presented, the burden shifts to the
non-novi ng party to set forth specific facts showing that there is

a genuine issue for trial. Anderson v. Liberty Lobby, Inc., 477

U S 242, 249, 106 S. Ct. 2505, 2511, 91 L.Ed.2d 202 (1986);
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Brothers v. Klevenhagen, 28 F.3d 452, 455 (5th Gr. 1994). "Were

the record, taken as a whole, could not lead a rational trier of
fact to find for the non-noving party, there is no genuine issue

for trial." Mutsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986); Federal Sav.

& Loan Ins. v. Krajl, 968 F.2d 500, 503 (5th Cr. 1992). The facts

are reviewed drawing all reasonable inferences in favor of the

party opposing the notion. Matagorda County v. Russel Law, 19 F.3d

215, 217 (5th Gir. 1994).
I1. THE ESSEX POLI CY AND ENDORSEMENT #2

The gi st of the controversy in this matter centers around the
"pit area" exclusion contained in the policy of insurance issued by
Essex. The parties do not dispute that M. Wiite was injured while
in the pit area, and apparently do not dispute that his injury
stens froma race car driven in reverse gear while within the pit
area. Essex asserts that the exclusion denies coverage for any and
all injuries occurring within the pit area, while the defendants
take the position that this exclusion only denies coverage for an
injury which 1) occurs within the pit area, and 2) is the result of
the risk of being in the pit area.

The interpretation of an insurance policy is a question of | aw
for the court when the neaning of the terns is clear and

unanbi guous. Aero Int'l, Inc. v. United States Fire Ins. Co., 713

F.2d 1106, 1109 (5th Cr. 1983); Reece v. State FarmFire & Cas.

Co., 684 F. Supp. 140, 143 (N.D. Mss. 1987). Because federa

jurisdiction is premsed in this case wupon diversity of



citizenship, the substantive law of M ssissippi governs the

policy's interpretation. d adney v. Paul Revere Life Ins. Co., 895

F.2d 238, 241 (5th Cr. 1990). This court nust construe the policy

in a manner that effectuates the party's intentions. Wstern Line

Consol . School Dist. v. Continental Cas. Co. 632 F. Supp. 295, 302

(N.D. Mss. 1986)(citing Minarch Ins. Co. of OChio v. Cook, 336

So.2d 738, 741 (M ss. 1976)). The foundation for determning this
intent must be gleaned from the express |anguage of the policy.
Under M ssissippi law, insurance contracts must be construed
exactly as witten when they are cl ear and unanbi guous, regardl ess

of an apparently harsh consequence to the insured. See Forenan v.

Continental Cas. Co., 770 F.2d 487, 489 (5th Cr. 1985).

However, the M ssissippi Suprene Court has held that
contractual provisions are anbi guous when they are susceptible to
two reasonable interpretations, or when various provisions are in
direct conflict to one another, or when terns are unclear or of

doubt ful meani ng. Dennis v. Searle, 457 So.2d 941, 945 (M ss.

1984). In analyzing the policy, the court may neither create an
anbiguity where none exists, nor nake a new contract for the

parties. Brander v. Nabors, 443 F. Supp. 764, 769 (N.D. M ss.

1978). Simlarly, a court should not strain to find an anbiguity,
but nmust rely on the clear, precise |anguage of the policy
provisions. |d.

In this case, the policy exclusion plainly states that the
policy wll not be extended to cover any injuries to a person in

the pit area "if sane pertains to this risk." The plaintiff's



interpretation of this provision would nmake these final words
superfluous. |f the exclusion were neant to preclude coverage for
all injuries occurring wwthin the pit area as Essex woul d have this
court determne, the words "if same pertains to this risk"” are
entirely unnecessary. This court will not presune that the words
of any contract, including a policy of insurance, have no neani ng.
It seens to the undersigned that the only | ogical interpretationto
be given to this exclusion in light of all of the words contai ned
therein is that the policy will not cover injuries to person or
property in the pit area if the injuries sustained are of a type
relative to particular risks of being present in the pit area, as
opposed to other areas for which the policy does provide
protection. |If this were not the intent of the parties wth regard
to this exclusion, then this policy provision is certainly
anbi guous and this court nust construe it against its drafter

Essex | nsur ance. Penberton v. State Farm Mut. Auto Ins. Co., 803

F. Supp. 1187, 1192 (S.D. Mss. 1992); Nationw de Miut. Ins. Co. V.

Garriga, 636 So. 2d 658, 662 (Mss. 1994). |In either event, the
reading that this court has already given will control
[11. THE ACCI DENT I N QUESTI ON

Even giving the exclusion a nore |imted application reading
than the plaintiff asserts does not preclude this court from
granting declaratory relief inthis case. M. Wite was injured as
a result of a racecar traveling in reverse gear through the pit
ar ea. It is the opinion of this court that no reasonable juror

could determne that the risk of being injured by a racecar



attenpting to enter or |leave the pit area in conjunction with the
normal operation of an autonobile race is not a risk "pertaining
to" a party's presence inthe pit areaitself. There is no genuine
issue of material fact as to this matter, and the plaintiff is
entitled to a judgnent as a matter of | aw
| V. THE DEFENDANTS COUNTERCLAI M

The defendants Pine R dge, Alexander and Carr filed a
counterclai magainst the plaintiff for damages suffered because of
Essex's failure to defend themin a state court action based upon
VWiite's injuries. As this court has already determ ned that Essex
has no duty to defend these defendants against M. Wite's action,
this counterclaimis without nerit. The plaintiff is entitled to
the entry of judgnent as a matter of law on this counterclaim

Concl usi on

There are no genuine issues of material fact in this cause,
and the plaintiff is entitled to the entry of judgnent as a matter
of | aw. The notion of the plaintiff for the entry of summary

j udgnent shall be granted.

A separate order in accordance with this opinion shall issue
thi s day.
This the day of Decenber, 1995.

United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON
ESSEX | NSURANCE COVPANY PLAI NTI FF/ COUNTER- DEFENDANT
VS. Cvil Action No. 1:94cv175-D-D

EDDI E ALEXANDER and PAT CARR,
i ndi vidually and d/b/a PINE

Rl DGE SPEEDWAY, | NC. DEFENDANTS/ COUNTER- CLAI MANTS
VS.
WLLI AM VH TE DEFENDANT

ORDER GRANTI NG PLAI NTI FF' S
MOTI ON FOR SUMVARY JUDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the notion of the plaintiff for the entry of summary
judgnent on its behalf is hereby GRANTED;

2) the plaintiff Essex Insurance has no contractual duty
under Pine R dge's policy of insurance to defend or indemify
def endants Pine R dge, Al exander or Carr with regard to M. Wite's
clainms in this matter;

3) t he counterclai mof the defendants Pine R dge, Al exander
and Carr is hereby DI SM SSED; and

4) this case is CLOSED.

SO CRDERED, this the _ day of Decenber, 1995.

United States District Judge



